PETITION FOR DECLARATORY RULING 

RE: BID4SPOTS, ET. AL.

Provided by Dick Zaragoza of Pillsbury Winthrop Shaw Pittman
While the Political Time staff of the Commission has analyzed the docket  filings for the Chief of the Media Bureau and for the Commission, it does not appear there is any significant interest in acting upon the State Broadcasters Association's Petition for Declaratory Ruling at this time. 
As reported earlier, with the exception of LUC Media Group, Inc. ("LUC Media"), a Democrat media buying firm, everyone else filing opening comments in the FCC proceeding supported the position that the Internet-based sale programs of Bid4Spots, Inc., SoftWave Media Exchange, Inc. and Google's dMarc should not be factored into the lowest unit charges of participating stations.
In light of the Reply Comments that were filed, this is where the issue stands. LUC Media now takes the position that the 30 years of consistent FCC precedent does not apply to any of the three programs because the providers of those programs are not acting as "networks," but rather as rep firms or agents of participating stations. That argument is weak.  A new party, Campaign Legal Center ("CLC"), filed Reply Comments arguing that if the FCC were inclined to issue a declaratory ruling, (i) it should do so only with respect to the three programs before it, (ii) three separate rulings should be issued, (iii) Bid4Spots and dMarc should modify their programs to insure compliance with Sections 312 (reasonable access), 315 (equal opportunities) and 317 (sponsorship identification) of the Communications Act before the FCC acts with reference to them, and (iv) the rulings should only apply to the 2008 Election. Clearly, CLC wants to limit the effect of any favorable rulings so that it may assess compliance after the election.
In its Reply Comments, the NAB cited to the State Associations' Petition for Declaratory as strong evidence of the broadcast industry's commitment "to fulfilling their requirements under the Communications Act."  Not only has the Petition shown that broadcasters want to know what is expected of them so that they can do what is right.  The Petition has also had the effect of drawing out two organizations which may have been waiting to pounce at a later date.  In addition, the differences in the three Internet sales programs, coupled with the views of LUC Media and CLC, well demonstrate the degree of uncertainty that exists.  It was that uncertainty that prompted the State Associations to file their Petition for Declaratory Ruling.
Any broadcaster which is participating in these programs, or considering such participation, should review the record in this proceeding in consultation with communications counsel to evaluate any regulatory risks that may be involved.  Included in, but not limited to, that evaluation would be an assessment of (i) the degree to which each program falls within past Commission precedent, (ii) the likelihood of complaints being filed relating to the matter; (iv) the likelihood of an adverse ruling from the Commission with respect to a particular program; and (iv) if the Commission were to issue an adverse ruling, the likelihood or not of the Commission applying such ruling retroactively.
